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REPORT. 



To the Hoir. the Speaker or the AassMBLr: 

In obedience to the resolution of the 20th instant, instructing 
me to communicate to the Assembly my opinion in writing as Atr 
tomey General, whether or not the $26,000 00 of scrip issued by 
the Board of Public Works, and certified by the Executive of this 
State, to Morgan L. Martio, as referred to in the Governor's Message, 
contravenes in any respect the purpose or intentions of the original 
grant from the Government, or Bin violation of any provision of the 
Constitution of this State, and whether the good faith of the State 
is not, by the issuing of said script in manner aforesaid, thereby 
pledged for its ultimate payment I have the honor to submit the for 
lowing 

REPORT: 

The contract referred to was executed in triplicate, and these copiet 
are not accessible without inconvenience* In order, therefore, to 
facilitate this inquiry, I have appended a copy to this report The 
scrip referred to in your resolution consists of two certificates ; one, 
that a certain amount is due to the contractor, by virtue of his con- 
tract, payable out of a particular fund, and signed by the President 
of the Board of Public Works ; the other, that the former is in con- 
formity with the act of the Legislature upon the subject, and that its 
redemption is secured by a pledge of the Fox and Wisconsin River 
Improvement and the revenues to be derived therefrom. 
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The 10th section of the "Finance" Article of the Constitution 
provides that the State shall never contract any debt for works of 
Internal Improvement, or be a party in carrying on such works; but 
whenever any grants of lands or other property shall have been 
made to the State, especially dedicated by the grant to particular 
works of Internal Improvement, the State may carry on such par- 
ticular works, and shall devote thereto the avails of such grants, and 
may pledge or appropriate the revenues derived from such works in 
aid of their completion. The scrip referred to is framed and pre- 
pared in strict accordance with this provision of the Constitution. — 
The only departure from the terms of this Section is in pledging the 
Improvement itselt Had therevenues derived from the Improvement 
alone been pledged, the language of the scrip and of the Constitution 
would have been so nearly identical as to preclude all argument a« 
to the validity of the issue. I am of opinion, however, that the 
power conferred by this section to "carry on" this Improvement em- 
braces ail the means necessary to the accomplishment of the objects 
of the grant It is a maxim of law applicable to all cases of powers 
and trusts, that whenever a power is given by a law, everything ne- 
cessary to making it effectual, or requisite to attain the end is im- 
plied. 

The provision alone authorizing the State to carry on this work 
would, it seems to me, confer the power to pledge the work itself in 
aid of its completion by a necessary implication. It is, however, in- 
deed worthy of consideration, whether a pledge of the revenues of 
this work could be operative without giving the pledgee a lien upon 
the Improvements itself. A pledge is in the nature of security for the 
performance of some act by the pledgor, and it would be difficultto 
conceive how the revenues arising from the use of property could 
furnish security, unless the property itself from which the revenues 
were to be derived were placed within the custody and control of 
the pledgee. Entertaining this view of the case, I am of the opinion 
that no provision of the Constitution is violated by the issue of this 
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scrip. The act of Congress conferring this grant, imposes no re- 
straint upon the State in regard to the Improvement itself or the 
revenues derived from it. It, however, requires, that the work should 
commence in three years and be completed in twenty years 
from the period of admission as a State. It also reserves cer- 
tain easements in the Improvement, when completed; and the 2d 
Section provides "that as soon as the Territory of Wisconsin shall be 
admitted as a State into the Union, all lands granted by this act 
shall be and become the property of said State, for the purpose 
contemplated in this act and no other, provided that the Legislature 
of said State shall agree to accept said grant upon the terms specified 
in this act, and shall have power to fix the price at which said lands 
shall be sold, not less than one dollar and twenty-five cents the acre; 
and to adopt such kind and plan of Improvement on said route as 
the said Legislature shall from time to time determine for the best 
interest of said State; provided also, that the lands hereby granted, 
shall not be conveyed or disposed of by said State, except as said 
Improvements shall progress, that is, the said State may sell so much 
of said lands as shall produce the sum of twenty thousand dollars, 
and then the sales shall cease until the Governor of said State shall 
certify the fact to the President of the United States that one-half 
of said sum has been expended upon said Improvements, when the 
State may sell and dispose of a quantity of said lands sufficient to 
reimburse the amount expended ; and thus the sales shall progress, 
as the proceeds thereof shall be expended, and the fact of said ex- 
penditure certified in the manner herein mentioned." 

Third Section affixes the penalty for a non-performance of the 
work within the period mentioned. 

This act, it seems to me, confers unlimited power upon the State, 
as to the plan of the Improvement and the disposition of the fund, 
and reserves to itself simply a right of way over the Improvement 
when complete, and imposes certain restrictions as to the circum- 
stances under which the lands granted may be sold, over which the 
United States government exercises a perpetual supervision. 
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Unless then this scrip requires soma disposition of the lands inclu- 
ded in the grant, which shall be in conflict with the power reserved 
to the U. S. on this subject, it does not in any respect contravene the 
purpose or intention of the original grant from the government — 
The scrip provides that the improvement and the revenues derived 
therefrom, shall stand pledged for the redemption of such scrip ; but 
it nowhere provides or contemplates any change in or interference 
with the policy of the State, in the sale of these lands; leaving her to 
conform her action on this subject, to the strict requirements of the 
act of Congress, I do not therefore see that this scrip is amenable to 
any objection under this branch of the inquiry. 

Another question, with which, on account of the great subtlety of 
all the doctrines and theories appertaining to State debts, and State 
liabilities, I have had more difficulty, remains to be considered. Is 
the good faith of the State, by the issuing of said scrip in manner 
aforesaid, thereby pledged for its ultimate payment ? The act of 
Congress grant certain lands to this State as trustee, in trust for par- 
ticular objects specified in the grant. It is a principle of law that no 
person holding the relation of trustee or other kindred relation, shall 
be liable personally for any debt contracted by him for the benefit 
of such trust The relation of guardian executor, administrator 
trustee &c. is within this rule, the only event in which a person stan- 
ding in any such fiduciary capacity, can be made liable out of his 
own estate, for debts so contracted ; is, in case of bad faith or fraud in 
the matter of the trust or some excess of the powers conferred by the 
grant It is my opinion that the case presented is within the range 
of principles, applicable to this relation, and that if by the term, u good 
faith" is meant a legal liability on the part of the State to pay such 
scrip out of any other than the trust fund placed at its disposal, that 
it is not so liable. 

It may not be deemed inappropriate however, in further answer 
to this last branch of inquiry to exhibit the full extent to which the 
good faith of the State is compromitted by the issue of this scrip, for 
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a statement of which I am indebted to Col. Croswkll, acting com- 
missioner of the board of public works. The State has on hand, and 
is entitled to select under the acts of Congress about 200,000 acres 
of choice lands lying in the immediate vicinity of the improvements, 
and to be largely enhanced in value by the completion of the work* 
This constitutes its fund, and the State is bound in good faith both 
towards the government of the United States and the contractor, to 
adopt a judicious and economical method, by which these lands may 
be disposed of at their fair value, and the fund derived therefrom, ap- 
plied to the object specified in the grant By adopting this course 
the State may safely calculate upon an average of $2 50 per acre, or 
$500,000 to be realized from the remainder of the grants. The 
amount of indebtedness likely to arise from the completion of the 
work, cannot according to the estimates of the board of public works 
exceed $300,000, thus exhibiting a surplus sufficiently large to secuie 
the payment of every liability, that can by any possibility arise in the 
fulfillment of outstanding contracts. But to further assure the re- 
demption of all liabilities growing out of this work, the revenues 
to be derived from the improvemnnt are pledged and set apart for 
this purpose. It would seem, therefore, that the Legislature had in 
• ts wisdom made ample provision for the payment of this scrip, and 
that unless bad faith shall mark the future legislation of the State or 
actions of those intrusted with the responsibilities of its execution, no 
contingency can occur to make the State liable beyond the means 
placed at its disposal by the munificence of the general government 
Respectfully submitted: 

E. ESTABROOK, My Gen 
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FOX AND WISCONSIN RIVERS IMPROVEMENT 
CONTRACT. 



Article of agreement made and concluded this fourteenth day of 
May, in the year one thousand eight hundred and fifty one, between 
Morgan L. Martin of Green Bay, of the one part, and the State of 
Wisconsin by Nelson Dewey, Governor of said State who is author- 
ized to contract in this behalf by an act of the Legislature of said 
State, entitled u an act authorizing the Governor to enter into con- 
tract with Morgan L. Martin, for the improvement of the Fox river, 
between Lake Winnebago and Green Bay," approved March 11th, 
1851, of the other part, whereby it is covenanted and agreed as fol- 
lows : That the State of Wisconsin accepts the poposition made by 
the said Morgan L. Martin, on the 31st day of January A. D. 1851, 
mentioned in the said act and also hereinafter recited and made a 
part of this agreement 

And the said Morgan L. Martin hereby contracts, covenants and 
agrees to furnish all the materials which shall be of a good and sound 
quality and perform all the work necessary to construct and finish in 
every respect in a good, substantial and workmanlike manner, all the 
Locks, Dams and Canals necessary to complete the improvement of 
the navigation of the Fox river, between Lake Winnebago and Green 
Bay, except such as have already been contracted to otters and also 
to perform all the work necessary to complete the grubbing, clearing, 
excavation, enbankment, lining, puddling, slope, protection and sup- 
porting all hydraulic, rubble, masonry, docking and plank, and tim- 
ber protection and all other work that may be required to complete 
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■aid improvements and works and which the chief engineer having 
in charge the construction of the work shall determine to be neces- 
sary in order to complete the work in every part 

All the said work to be executed and to conform m. all respects to 
the annexed specifications and to the instructions of the said engineer 
as therein set forth, which specifications are to bo considered part of 
this contract And it is agreed that the work embraced in this con- 
tract shall be so prosecuted as to facilitate and not incommode or re- 
tard the performance of contracts for adjoining or contiguous works 
and shall be under the general and final supervision and control of 
the Board of Public Works for the improvements of the Fox and 
Wisconsin Eivers as provided by the laws of said State. It is like- 
wise agreed that if the work shall in any respect be increased by the 
enlargement and extension of the same, or any part thereof beyond 
what is contemplated in this contract and the annexed specifications 
each increase shall be paid for at the same rate as that of similar work 
herein provided for. And it is further agreed, that the work herein 
contracted to be done, shall during its progress be subject to the in- 
spection and supervision of the aforesaid engineer and said Board 
and shall be made to conform in every respect to their directions, and 
all bad or imperfect work or materials shall be immediately remedied * 
and replaced with good and sound work and materials and the same 
rendered good and substantial to the satisfaction of the said engineer. 
And the said contractor further covenants and agrees, that the said con- 
tract shall be fully performed and completed on his part by the first 
day of June in the year eight hundred and fifty three. And it is 
hereby further mutually agreed that the said contractor will perform 
the work embraced in this contract and also that the said Board in 
behalf of the*3tate aforesaid will pay in full compensation therefor? 
according to the proposition of said Morgan L. Martin heretofore re- 
ferred to, which proposition is in words and figures following to wit: 

I hereby propose to contract with the State of Wisconsin, to do all 
the work necessary to make the navigation of Fox River perfect 
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from Green Bay to Lake Winnebago (except such as already been 
contracted to others) for the price3 following, viz: 

All the grubbing and clearing, $1,000. 

All excavation except rock and cement, 12 cents per cubic yard. 

All excavation of rock, 00 cents per cubic yard. 

All excavation of cement, 62 cents per cubic yard. 

All embankments, 1 3 cents per cubic yard. 

All lining, including materials, 50 cents per cubic yard. 

All puddling, 37£ cents per cubic yard. 

All dry wall, $1,50 per cubic yard. 

All slope and protection wall, $1,50 per cubic yard. 

All hydraulic masonry, $5 per cubic yard. 

All whito oak timber, 20 cents per cubic foot 

All pine timber, 15 cents per cubic foot 

All white oak plank, boards, and scantling, $14 per thousand 
feet, board measure. 

All pine plank, boards, and scantling, §14 per thousand feet, 
board measure. 

All bearing piles, 59 cents per lineal foot 

All white oak snubbing posts, §2 each. 

All cast iron, 1 2 cents per pound. 

All wrought iron, 15 cents per pound. 

All spikes and nails, 12 J- cents per pound. 

Painting lock gates, $30 each. 

All coffer dam3, pumping and baling, $350 each lock. 

All spardaras,$7,50 per foot 

I further propose to complete the whole work on or before the 
first day of May, 1858; the same to be accepted as fast as com- 
pleted. 

The work to be paid for from the sales of the lands granted, and 
to be granted, in aid of the Improvement, so far as the funds can be 
raised from that source. The amount due for the whole contract 
when completed, and remaining unpaid, to constitute a debt against 
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the Improvement, the interest of which, at 12 per cent, shall be paid 
from tolls to be collected on the work; and whenever the State shall 
realize funds, either from the sale .of lands or any other source, and 
pay the balance due on the contract, the debt to be discharged. 
Should the legislature authorize the acceptance of this proposition, 
I will enter into bonds satisfactory to the Governor for the fulfil- 
ment of the contract 

January 31st, 1851. (Signed,) M. L. MARTIN. 

The parties above specified to be in full compensation for all the 
materials and labor required to put the same into the work hereby 
contracted to be done, and to complete the same in every respect as 
provided in this contract. 

And it is further agreed by the parties to this contract, that the 
said Improvement shall be divided into convenient sections by the 
chief engineer in charge of said work, each section to embrace, as 
near as may be, one lock and the contiguous dam and parts of canal 
connecting the same with other portions of the work, and the mea- 
surements of the work shall be made by the chief engineer, and the 
amount of compensation therefor shall be made and determined by 
the said engineer and Board of Public Works. And it is further 
agreed, on the part of the said State of Wisconsin, that monthly 
estimates will be paid to said contractor by the said Board of Public 
Works, equal in amount to seventy-five per cent of the value of 
work done; and within fifteen days after the work on any one 
section shall in the opinion of the chief engineer and Board of 
Public Works aforesaid, have been completed in accordance with 
the terms and conditions of this contract and the specifications here- 
unto attached, the said Board of Public Works, in behalf of the 
State, will pay to said contractor the sum which according to the 
terms of this contract shall remain due, after deducting all previous 
payments, and said monthly and final estimates shall be paid in the 
manner specified in the said proposition of the said Martin and Act 
of the legislature hereinbefore mentioned. 
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• Whenever funds shall be realized from sales of lands granted in 
aid of said Improvement, the said monthly and final estimates shall 
be paid in coin; and in case there shall be no funds on hand appli- 
cable to that object scrip shall be issued, in conformity with the Act 
authorizing the Governor to accept the proposition of said Martin f 
which said scrip shall be payable in such amounts, and the interest . 
thereon payable at such place, as the said contractor may desire: 
provided, that if the contractor shall designate for the payment of 
said interest any place beyond the limits of the State of Wisconsin, 
the amount of interest to be paid shall be subject to a deduction of 
the current rate of exchange on such place at the city of Milwaukee. 
Said scrip shall be engraved, with such devices thereon as may be 
deemed by the contracting parties nscessary to prevent counterfeits 
and shall be in the following or equivalent form : 

STATE OF WISCONSIN, 

No. — . Office of the Board of Public Works, 

%— Oshkosh, 185 . 

It is hereby certified by the Board of Public Works of the 
State of Wisconsin, that there is due to Morgan L. Martin or order, 

dollars, under his contract with the State for the improvement 

of the Fox river, payable out of the avails of the grant of land in 
aid of the improvement of the Fox and Wisconsin rivers, and the 
revenues thereof. , 

Attest, President of the Board of Publie Works. 
, Clerk. 

EXECUTIVE OFFICE, 
Madison, 185 . 

I, , Governor of the State of Wisconsin, do 

hereby certify that the foregoing scrip, for dollars, to Morgan 

L. Martin, is issued in conformity with an Act of the legislature of 
the said State, entitled " An Act authorizing the Governor to enter 
into contract with Morgan L. Martin, for the improvement of the 
Fox river between Lake Winnebago and Green Bay," approved 
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~ March 11th, 1851, and is payable out of the avails of the grant of 
land in aid of the improvement of the Fox and Wisconsin rivers, 
^md the revenues thereof, and it is redeemable at the pleasure of the 
State : that the said scrip bears interest at the rate of twelve per cent 

per annum, payable annually, on the first day of January, at— , 

(deducting the current rate of exchange at Milwaukee,) and that for 
the redemption of the said scrip and the payment of the interest 
to become due thereon, the Improvement of the Fox and Wisconsin 
rivers, and the revenues to be derived therefrom, stand pledged by 
Xhe State. 

In testimony whereof I haye hereunto set my hand, 
,[K S.] and affixed the Great Seal of the State. Done at 

Madison, this day of 1S5 . 

By the Governor, 



Secretary of State. 

It is understood and agreed by the contracting parties, that the 
funds arising from the sale of lands granted in aid of said Improve- 
ment, are to be applied in payment of such sums as may be due, 
and to become due, upon contracts already let, in preference of this 
contract: provided, that if any sum of money may be allowed by 
•way of damages, it shall be deferred until all sums of money for 
monthly and final estimates under this contract, and the interest 
thereon, shall be fully paid and discharged. 
Signed, sealed, and delivered, M. L. MARTIN. (Seal.) 

in presence of NELSON DEWEY, (Seal.) 

J. KIP ANDERSON. Governor of the State of 

By the Governor, Wisconsin 

WM. A. BARSTOW, 
Secretary pf State.. 
In witness whereof I have hereinbefore subscribed my 
{Seal] name, and hereunto affixed the Great Seal of the State 
of Wisconsin, the day and year first above written. 
Done at Madison. 

NELSON DEWEY- 
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